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I Introduction

Business transactions and corporate restructuring —
Mergers & Acquisitions — are a pivotal element of
handling the (continuous) structural change in econ-
omy. Of central importance to the management is un-
der which circumstances the sale of a company’s as-
sets requires the shareholders’ consent, and which
formal requirements have to be fulfilled for such con-
sent. These legal questions with respect to the sale of
the “entire” assets of a company are resolved by the
analysis “Die Verduferung des ganzen Gesellschafts-
vermogens” (in English: “The sale of a company’s en-
tire assets”). It discusses the premises of a sale of a
company’s entire assets (vide sub II.) as well as spe-
cial issues arising in this respect (vide sub IIl.). Of
particular practical importance is, furthermore, the
analysis of the formal requirements of a legally valid
shareholders’ consent to the sale of the company’s en-
tire assets (vide sub IV.).

1I. Interpretation of the term “a company’s entire
assets”

The core of the book is the investigation of the cir-
cumstances which qualify the sale of a company’s as-
sets as the sale of a company’s “entire” assets. It is
generally accepted that a sale of the entire assets is not
limited to a sale of the assets in total without excep-
tions, but can also apply if a small amount of assets
remains with the company — otherwise, the reservation
of the shareholders’ consent might be thwarted by ex-
cluding particular assets from the sale. Accepted is
also that the question at which amount a sale is
deemed to comprise the entire assets cannot be ans-
wered only “quantitatively” (i.e. by a comparison of
the value of the sold with the total assets), but also
pursuant to “qualitative” criteria.

Legal literature has developed the opinion that un-
der the qualitative criteria a sale of a company’s entire
assets is given if a sale of assets triggers a factual
amendment of the company’s object (its business as
defined in the articles of association; in German: “Un-
ternehmensgegenstand’). The author proves that this
opinion is based on a misunderstood statement of the
German Federal Court of Justice which ruled in its
well-known “Holzmiiller” case that, for the question if
a sale of the entire assets is applied, it shall be decisive
whether “with the remaining assets the company still
stays in the position to continue its statutory purpose,

even though to a limited extent’.! However, the term
company’s object has to be distinguished from the
company’s purpose (in German: “Unternehmensziel”).
While both elements are part the company’s function
(in German: “Unternehmenszweck’”), the company’s
purpose is the “major line” for which the shareholders
joined” — typically the realization of profits in favor of
its shareholders’. In contrast, the company’s object is
the scope of occupation which was agreed by the
shareholders to pursue the company’s purpose. In a
detailed analysis the author illuminates that the Ger-
man Federal Court of Justice understood the term
“purpose” actually as the major line for which the
shareholders joined; furthermore, he demonstrates
why it is preferable to base the qualitative criteria
upon the company’s purpose rather than upon its ob-
ject.* As a result by virtue of the qualitative criteria, it
depends on whether the company, after the sale of as-
sets, remains in the position to continue its purpose of
profit realization in favor of its shareholders.

While by virtue of the quantitative criteria it is de-
cisive whether the sold assets represent a certain high
amount of the total assets’ value, under the qualitative
criteria it is decisive whether the sold assets represent
a certain high amount of the total assets’ earning pow-
er. The author answers the question under which cir-
cumstances each criterion is fulfilled in two steps:
(i) by proving that a generalizing approach is prefera-
ble in comparison to a case-by-case view,” and (ii) by
a detailed investigation of the threshold, for both the
quantitatively® and qualitatively’ criteria, which has to
be exceeded by a sale to be deemed as the sale of the
company’s entire assets. Based on a comparison with
a multitude of regulations applying to the sale of as-
sets, and various instruments of corporate restructur-
ing (squeeze-out, legal integration, control and profit
transfer agreement, and business sale liquidation), the
author comes to the conclusion that a threshold of

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011,
p. 170-187.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011,
p. 126-133.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011,
p. 133-145.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011,
p. 170-196 and 201-209.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011, p. 49-
77.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011, p. 79-
113.

Packi, Die Verduflerung des ganzen Gesellschaftsvermo-
gens (The sale of a company’s entire assets), 2011,
p. 196-202.



95% is applicable. Hence, the sale of a company’s en-
tire assets is given pursuant to the quantitative criteria
if the remaining assets amount to only 5% of the total
assets’ value®, and pursuant to the qualitative criteria
if the remaining assets attain only 5% of the total as-
sets” earning power’. Value and earning power of the
respective part of assets have to be determined by a
business valuation, whereupon exceptions have to be
considered (regarding the entity resp. equity capitali-
zation approach, the consideration of the shareholders’
income tax, the consideration of the non-operating as-
sets).'’

IlI.  Special issues regarding the sale of a com-
pany’s entire assets

The author elaborates further particular questions with
respect to the sale of a company’s entire assets — nota-
bly whether the consideration for the assets’ sale has
to be taken into account'', to what extent repeated
sales, which do only conjunctly result in the sale of
the entire assets, should be taken into account'?, and
whether the purchaser’s knowledge is relevant'’.

IV.  Legal consequences with respect to the several
companies including formal requirements for
the shareholders’ consent

The sale of a company’s entire assets without the re-
quired shareholders’ consent causes the invalidity of
the purchase agreement — not only under the stock
corporation law'* but also under the laws of the li-
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mited liability company'” and of the commercial part-
nerships'®. Therefore, the author’s statements with re-
spect to the premises of a valid shareholders’ consent
are of specific practical relevance. While the law of
the stock corporation contains explicit provisions in
that respect'’, the requirements for other legal forms
are not explicitly regulated. For that reason, the author
clarifies the premises with respect to the limited liabil-
ity company'® and the commercial partnerships'® — in
particular whether such consent has to be constituted
by a shareholders’ resolution, which majority applies,
and which formal requirements have to be obtained
for a resolution (resp. which formal requirements have
to be obtained for the consent of those shareholders
who were absent from the shareholders’ meeting).
Furthermore, the author illustrates whether the articles
of association may deviate from the majority required
by law.
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