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COVID-19: Current Legal Developments

At a Glance
1.

SARS-CoV-2, COVID 19 – We explain the legal
consequences of “Corona”-related Disruptions
of Contracts
The corona virus brings with it massive economic
consequences. Events and business trips have to
be cancelled, deliveries fail and the exchange of services and contractual performances comes to a
standstill. We explain the essential legal consequences of "Corona"-related delays and failures in
typical case constellations.

2.

What Options exist for currently pending
transactions and contracts?
We explain to what extent special contractual agreements are possible and sensible in the current situation, and what other options and reactions exist.

3.

State Financial Aid for Companies
Short-time work, KfW Special Program 2020, tax
deferrals, guarantees, emergency aid - we give you
an overview of the most important current state financial aid for companies.

4.

New Laws in the course of the COVID-19
Pandemic
Germany has adopted new laws on insolvency and
company law due to the COVID 19 pandemic. We
summarize the most important new legal rules for
companies.

Already in March, we provided information in a first "UPDATE" on the most important legal issues regarding corona-related disruptions of contracts. As there are new developments in this area, we have supplemented our
"UPDATE", now also including an overview of state financial aid for companies.
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1. SARS-CoV-2, COVID-19 – We explain
the legal consequences of “Corona”related Disruptions of Contracts
The pathogen known as SARS-CoV-2, which triggers the
lung disease COVID-19 (short: "Corona"), is a major concern for medicine, society, politics and industry worldwide.
The number of confirmed infections is increasing exponentially. This prompted the WHO to classify the virus as a pandemic on 12 March 2020. In the meantime, serious economic effects are also becoming apparent. The stock market is talking about the "Black March", government aid in
the billions has been approved and measures to stem the
spread of the virus are being decided and implemented
every hour.
Many people are wondering what the legal consequences actually are if contracts and business are disrupted, delayed or even made impossible due to "Corona". In this newsletter we would therefore like to explain
briefly and compactly the applicable legal principles and legal consequences - and of course give the practical tips
typical of our "UPDATES" on how companies can deal correctly with the legal consequences of the "Corona" crisis.
a) Basically contracts must be fulfilled – even during
“Corona” periods
The principle that contracts must be performed ("pacta sunt
servanda") also applies in "Corona" periods. However, external circumstances may well cause the performance obligations to lapse if the performance of the contract is no
longer possible or unreasonable. There are several ways in
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which such an omission of the performance obligations can
occur.
b) Lapse of Performance Obligations due to Impossibility (§ 275 Civil Code - BGB)
If the provision of a contractually agreed service is no
longer legally or factually possible, not only the obligation
to perform (§ 275 of the German Civil Code – the “BGB”)
but also the obligation to pay the remuneration (§ 326 (1)
sentence 1 Hs. 1 BGB) is no longer applicable.
Legal impossibility (§ 275 Para. 1 BGB) exists, among
other things, in the case of a legal or official prohibition (examples: official prohibition of events with at least 1000 participants; official closures due to quarantine).
Actual impossibility (§ 275 Para. 1 BGB) is defined as a
situation where the provision of services is not prohibited,
but is in fact simply no longer possible (example: contractually agreed obligation of a trade fair constructor to erect a
stand at a trade fair which has been cancelled by the organiser).
Objective impossibility (nobody can render the service) and
subjective impossibility (only the debtor cannot render the
service, but another can) are both covered by § 275 BGB.
However, subjective impossibility has strict requirements:
The debtor must primarily do everything reasonable to be
able to render performance.
In addition, there is a principle of so-called de facto impossibility (§ 275 para. 2 BGB). This exists if the service owed
can only be provided at a considerable additional expense
which is out of proportion to the interest of the contractual
partner in the provision of the service (example: the holding
of a trade fair despite the cancellation of a large number of
exhibitors would probably be a case of § 275 Para. 2 BGB
in view of the high costs and the failure to achieve the trade
fair objective).
Practical Tip:
In the event of legal or factual impossibility of performance (§ 275 para. 1 BGB), the obligations to perform
and to pay remuneration in return automatically cease
to apply - in the event of de facto impossibility (§ 275
para. 2 BGB), the affected party must expressly invoke
such impossibility. Impossibility should therefore
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always be asserted in text form (e.g. by e-mail), in important cases better in writing by registered mail.
Legal consequences: In the event of impossibility, both
parties to the contract are no longer obliged to perform their
originally owed services. Any services already rendered
(e.g. down payments/advance payments, participation fees
etc.) must be fully refunded in accordance with the rules of
the laws of unjust enrichment (§§ 812 et seq. BGB).
General Terms and Conditions (GTC): Clauses in GTC,
according to which e.g. the reimbursement of down payments, participation fees etc. is generally excluded, are regularly classified as inappropriately disadvantageous and
therefore invalid according to § 307 para. 1 BGB. This applies regardless of whether the contractual partner is a consumer (B2C) or an entrepreneur (B2B).
c) Right to Extraordinary Termination
It is no case of impossibility if the service is still possible,
but one of the contractual partners no longer wishes to
provide or make use of it merely because of the "corona"
situation. Without a concrete risk situation, the abstract risk
of contagion alone does not normally result in the lapse of
the obligation to perform and to pay the remuneration (examples: A traveller cancels the booked hotel at a location
that is not a risk area, for which there is no travel warning
and no official entry ban; an event is cancelled although its
execution is still permitted and the threshold of de facto impossibility has not yet been reached).
In such cases, however, it may be possible to terminate
the contractual relationship for good cause. Concrete
legal provisions exist in the law governing service contracts
(§ 626 para. 1 BGB), works contracts (§ 648a para. 1 BGB)
or rental and tenancy contracts (§ 543 para. 1 BGB). For
contracts containing continuing obligations § 314 BGB contains special statutory provisions on extraordinary termination as well.
Such extraordinary termination requires the existence of
good cause. This is always very dependent on the concrete
circumstances and must always be examined individually
for each case. Ultimately, the continuation of the contractual relationship must be unreasonable for the terminating
contractual partner. The mutual interests of both parties
are of particular importance and the contractual distribution of risk (which may also result from general terms and
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conditions) must also be taken into account. If force
majeure - e.g. the "Corona" pandemic - persistently disrupts
the exchange of services, it will often be possible to assume
that there is an important reason.
Legal consequences: After (valid) termination, all obligations to perform cease to apply. Any performance already
rendered but not yet completed must usually be returned
and reversed. Special provisions apply for works contracts
(e.g. contracts with exhibition stand construction companies), according to which a pro-rata remuneration is still
owed if part of the work has already been performed. In addition, at least a part of the remuneration (e.g. minus saved
expenses) may be demanded on account of failure to cooperate on the part of the customer (§ 642 Para. 1 BGB) or
general risk liability (§ 645 Para. 1 analogous to BGB); this
also depends on the circumstances of the case and must
be assessed individually.
GTC: The possibility of extraordinary termination can neither be effectively excluded by individual contracts nor by
general terms and conditions. Such clauses would be ineffective due for being inappropriately disadvantageous according to § 307 para. 1 BGB.
d) New right to temporary refusal of performance of
continuing obligations under the COVID-19 Mitigation Act
A new - temporary - right to refuse performance was introduced with the "Act on the Mitigation of the Consequences
of the COVID-19 Pandemic in Civil, Insolvency and Criminal Procedure Law" (short: COVID-19 Mitigation Act),
which came into force on 1 April 2020. Under this law, micro, small and medium-sized enterprises (SMEs) have the
right to temporarily refuse the fulfillment of continuing
obligations entered into before 8 March 2020 until 30
June 2020. However, this right only applies if the company
is either unable to adhere to its obligations due to circumstances arising from the COVID-19 pandemic or if the company would not be able to do so without jeopardising the
economic basis of its business.
However, numerous restrictions and exceptions must be
observed:
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Firstly, the new right to refuse performance only applies to
those continuing obligations which are necessary for the
appropriate continuation of the business.
Secondly, the right to refuse performance is excluded if failure to perform would endanger the economic basis of the
contractual partner's business. In such cases, the company
is then entitled to terminate the continuing obligation instead of the right to refuse performance. We believe that
this will inevitably lead to disputes and arguments: In case
of doubt, especially in the Corona crisis, each contracting
party will argue that it endangers its own existence if the
debtor invokes the new right to refuse performance.
Thirdly, by no means all continuing obligations are covered:
Excluded are claims under labour law and loan agreements. The right to refuse performance is also excluded
with regard to tenancies and leases, whereby the landlord's
right of termination is restricted by the new law: The landlord may not terminate a lease of land or premises solely
on the grounds that the tenant does not pay the rent in the
period from 1 April 2020 to 30 June 2020 despite being due.
However, this again only applies if the non-payment of rent
is due to the effects of the COVID-19 pandemic. The tenant
must substantiate the connection and causation. In other
words, an SME which, for example, is temporarily unable to
pay the shop rent until 30 June 2020 due to corona, cannot
be terminated by the landlord. However, the rent is still
owed, i.e. the tenant has to pay it later.
Practical Tip:
The new right to temporary refusal of performance has
a relatively narrow scope. In practice, it could become
particularly relevant for framework supply agreements
which provide for a regular minimum purchase obligation of an SME. However, due to the rather strict conditions and the numerous restrictions and exceptions as
well as the possible objection of the creditor that the
creditor’s own existence may be at risk due to non-performance, each case must be examined individually.
e) Disruption of the Basis of the Transaction: Right to
Adaptation or Termination of the Contract
Difficulties are caused by cases in which the provision of
services is still possible in principle, but no longer makes
sense due to "Corona". This question arises, for example,
in case of rental of venues for events if the organiser
-3-
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cancels or has to cancel the event due to "Corona". The
provision of the location by the landlord or hotel is still possible and the good reason which would entitle extraordinary
termination does not usually relate to the isolated contractual relationship with the provider of the venue. The situation is similar for already booked travel services (airline
tickets, hotel rooms etc.) if the journey as such is still possible.
§ 313 BGB may help at least in some of these cases.
Should a circumstance not have been made the content of
the contract but have been an identifiable basis of the
agreement for both parties at the time of the conclusion
of the contract nevertheless, each party can demand an adjustment of the contract (para. 1), if necessary even the
cancellation of the contract (para. 3) under the legal conditions of this statutory provision. However, this only applies
if adherence to the contract is unreasonable and the disruption cannot be attributed to the contractual risks accepted by the party who wishes to make use of this right.
In the case of contracts concluded before the "Corona
crisis", it can be assumed that the absence of a pandemic
and related restrictions is such a contractual basis within
the meaning of § 313 BGB (example: In autumn 2019 an
event location was booked for a specific event, which now
has to be cancelled due to "Corona", and the landlord was
aware of this purpose). Then, however, it must still be assessed individually on the basis of the concrete contract
whether the “Corona”-related prevention can be attributed
to the accepted risks of one party. If a common basis of the
transaction cannot be established or if the risk lies with the
service recipient, there is at most the possibility of general
cancellation (then possibly with associated cancellation
costs and fees).
However, if contracts were entered into in the awareness of "Corona" or are even concluded now, the application of § 313 BGB will most likely not apply any longer
with regard to “Corona” due to the general awareness of the
virus and its effects on business.
f) Damages and Reimbursement of Costs
Whether a contractual partner owes compensation for additional costs and damages incurred in the event of "Corona"-related disruptions beyond the reimbursement of fees
and down payments is a question of attribution of
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liability for such disruptions to the contractual partner.
If the other party is responsible for the performance disruption, it is liable to pay compensation; if the other party
cannot be held responsible for the disruption, there is no
legal basis for such liability and the aggrieved party in principle has to bear its own costs and damages arising from
the failed contract.
If an event has to be cancelled mandatorily, e.g. due to
an official order, the organiser is not responsible for the
impossibility of fulfilling its performance obligations. In this
case, the organiser must refund participation fees, but not
the cancellation fees for flights and hotels that participants
have already booked for themselves.
If a cancellation is made on a party’s own initiative, it
must be checked whether in the individual case the threshold of force majeure has been reached or whether it was
unreasonable to carry out the event. In these cases, attribution of liability to the cancelling party may also be excluded. However, if a company or an organizer decides not
to render its services out of fear or caution due to an abstract general risk of infection in the absence of any concrete risk situation, any damages caused by cancellation
may be attributable to the cancelling party and a liability to
pay compensation for costs and damages of the contractual
partners may generally arise.
These principles also apply in the event of delays in
performance. If the debtor is not responsible for the delay,
no default occurs (§ 286 para. 4 BGB). In this case there is
also no obligation to pay damages. If the transaction is a
transaction at a fixed date, performance becomes impossible as soon as the deadline is exceeded (see b). Even then,
however, there is no obligation to pay damages if the missing of the deadline is not attributable to the debtor.
GTC: In individual cases, contractual agreements and general terms and conditions clauses must be taken into account, especially with regard to questions of risk allocation,
and their validity must be examined (e.g. force majeure
clauses, see f) below).
Practical Tip:
It is advisable to document official recommendations
and authority decisions even if they are not directly addressed to the company itself. If necessary, this can be
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important in order to be able to demonstrate the lack of
responsibility for contract disruptions.
g) Force Majeure
At the moment, many companies frequently invoke "force
majeure" with the purpose of trying to soften the consequences of "Corona"-related performance disruptions for
themselves. But what exactly is "force majeure" and
what does it mean as a legal term?
In general, force majeure is understood to be any unforeseen external event that has no connection with the company and could not have been averted even with the utmost
care that could reasonably be expected. Typical examples
are natural disasters, wars, government and trade restrictions, but also epidemics and pandemics. There is, of
course, as yet no judicial assessment of the new corona
virus. However, in view of the overall circumstances, such
as spread, risk of infection, response measures and WHO's
classification as a pandemic, a characterisation of “Corona”
as force majeure is highly likely.
Legal consequences/GTC: Force majeure regularly concerns the interpretation and effectiveness of the corresponding contractual clauses. It is not uncommon for GTC
to attempt not only to define but also to extend the scope
and legal consequences of force majeure in favour of the
user of the clause. There is extensive case law on what is
permissible and what is not; in case of doubt, however, an
individual case examination must always be carried out on
the basis of the concrete clause and the individual circumstances of the "force majeure" case.
Insofar as force majeure clauses provide for a transparent,
clearly time-limited right to postpone performance without consequences of default, this is usually valid. A typical
case would be a delay in delivery due to a "Corona"-related
interruption of production or supply chain (unless a transaction with a fixed date or the acceptance of the procurement risk by one of the parties has been agreed). However,
it must then always be checked whether impossibility (see
b) above) has already occurred; in this case the mutual obligations to perform cease to apply).
If clauses of force majeure provide for a right of withdrawal or termination if the performance is merely delayed, such clauses may, however, be invalid (especially in
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GTC, cf. § 308 No. 3 BGB for consumer contracts or § 307
para. 2 No. 1 BGB in the B2B sector). Conversely, force
majeure clauses may not exclude mandatory rights of withdrawal or termination on the part of the other party to the
contract, as such exclusions are not permissible even in
cases of force majeure.
Likewise, it is generally not permissible to retain advance
payments or fees with reference to "force majeure" if the
obligation to perform ceases to apply (e.g. due to impossibility). In GTC, such clauses regularly violate § 308 No. 8
b) BGB (in consumer contracts) or § 307 Para. 2 No. 1 BGB
(in B2B contracts). However, special regulations, e.g. from
the law on works contracts, must be observed. For example, the contractor's claim for remuneration according to §
645 BGB may not be excluded in GTC (violation of § 307
para. 2 no. 1 BGB).
Exemptions from liability in force majeure clauses are
generally permissible, but are usually superfluous: If force
majeure is present, there is naturally no responsibility of either party and thus claims for damages are regularly excluded from the outset (see above e)). However, the party
using GTC may not invoke such clauses if it was already
aware of the obstacle to performance at the time the contract was concluded. Therefore, especially in the case of
contracts which have recently been concluded or are
planned to be concluded soon, force majeure clauses may
no longer be sufficient as a legal precaution with regard to
"Corona"-related disruptions (for tips on how to deal with
this, see below under 2.).
Practical Tip:
"Force majeure" is not a precise legal principle that
triggers clearly defined legal consequences. If someone invokes "force majeure", he usually means either
one of the above-mentioned legal regulations (e.g. impossibility) or a force majeure clause in the contract.
These must then be examined individually on the basis
of the respective case for their prerequisites and legal
consequences.
h) Compensation Claims against the State?
State liability claims for official measures are generally
ruled out, as SARS-CoV-2 is not a circumstance for which
the State (Federal Republic of Germany or its States, the
Bundesländer) is responsible. However, claims based on §
-5-
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65 of the Infection Protection Act may exist. According to
this law, compensation can be claimed if official measures
for infection protection lead to significant financial disadvantages. As far as we are aware, it has not yet been decided to what extent the regulation can also be applied to
"Corona"-related contractual disturbances (e.g. cancellation of events).

2. What Options exist for currently
pending Transactions and Contracts?
Now that "Corona" is omnipresent, no one can invoke the
fact that "Corona"-related failures are surprising or unforeseeable when contracts are about to be concluded. The
question therefore arises how the currently existing, typical
"Corona" risks can be adequately taken into account when
concluding new contracts.
a) Standard Contract Templates / GTC
Anyone who enters into contractual obligations today which
he then cannot meet due to "Corona" will no longer be able
to invoke an unforeseeable disturbance of the basis of the
transaction (§ 313 BGB). A non-contractual business basis
of the absence of a pandemic, which is taken for granted
by the parties, can no longer be argued for currently pending transactions.
Similarly, "force majeure" can no longer be invoked in relation to "Corona" for contracts which are about to be concluded. Force majeure presupposes unpredictability, and
"Corona" is no longer unpredictable, but omnipresent reality.
Practical Tip:
Therefore, in the current situation, it is no longer sufficient to rely on standard contract templates and general terms and conditions with regard to possible future "Corona"-related obstacles to performance. Anyone who enters into contractual obligations today and
is then unable to perform them due to "Corona" has
consciously accepted this risk and can then also be
held responsible and liable, e.g. for compensation of
damages or reimbursement of costs.
b) Use of special „Corona” Conditions
One possible solution is to conclude contracts, individual
clauses or certain performance obligations only under a
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condition precedent or condition subsequent covering
typical “Corona” risks. In this way, the contractual performance can be made dependent on certain external framework conditions. If this condition then occurs, there is no
breach of duty because the duty is limited accordingly from
the outset. Further consequences, such as risk sharing, can
be agreed according to the needs and interests of the parties. For example, delivery obligations can be expressly
placed under the condition subsequent of a closure of business (forced by authority action or by a precautionary decision by the proprietor) or failure of suppliers to deliver certain raw materials.
However, such conditions should always be negotiated and
agreed individually. In GTC, "Corona conditions" could, in
particular if they are relatively far-reaching, intransparent or
unclear, violate the prohibition of surprise clauses, the
transparency requirements or be inappropriately disadvantageous and could therefore be void.
c) Agreements on alternative Dates and Multi-Step
Plans
Since it is not yet possible to predict when the situation will
ease again, it is also conceivable to provide for alternative
dates for deliveries or events from the outset if the initial
deadline cannot be met. Alternatively, contracts could provide for multi-step plans in case of delays or cancellations.
The advantage of this approach is that the prerequisites,
consequences and the risk distribution of "Corona"-related
disruptions can be discussed from the outset and agreed
upon in a way that leads to calculability and thus feasibility
of the business even in "Corona times".

3. State Financial Aid for Companies
Through state financial aid, companies can at least partially
compensate for their economic disadvantages. We provide
a brief overview of the most important instruments and their
innovations in the wake of the COVID 19 pandemic:
a) Short-time Work
The conditions for receiving short-time working compensation have been eased: It is sufficient for a company
to be able to apply for short-time work now if only 10% of
the employees in the company are affected by lost work.
Social security contributions are fully reimbursed in the
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event of short-time work. Negative working time accounts
will not be required and short-time work compensation is
also possible for employees in temporary employment now.
b) Additional KfW Special Programme 2020
The conditions for KfW Entrepreneur Loans for existing
enterprises (i.e. over five years on the market) and ERP
Start-up Loans (for young enterprises under five years on
the market) will be relaxed: risk assumption for working
capital loans will be increased and the instrument will also
be opened to large companies with a turnover of up to two
billion euros.
The KfW Loan for Growth, the programme for mediumsized and large enterprises, is being converted, thus enabling syndicated financing for projects without restrictions
to a specific area. The turnover limit for companies is raised
to 5 billion euros and the risk assumption to 70%.
c) Guarantees
The guarantee banks double their maximum guarantee
amount to 2.5 million euros, with the Federal Government
increasing its risk share by 10%. Large guarantee schemes
previously restricted to companies in structurally weak regions will also be opened up to companies outside these
regions.
d) Immediate Aid
Depending on the size of the business, one-off payments
of up to 9,000 euros (for up to five employees) or up to
15,000 euros (for up to ten employees) for three months
can be claimed for rental, lease and other operating costs
in order to bridge liquidity bottlenecks. This one-off payment
does not have to be repaid, unless the subsidy paid was
higher than the actual costs. The programme is implemented via the federal states (Bundesländer).
e) Tax Deferrals
Tax liabilities in the area of income tax, corporate tax and
VAT can be deferred. Respective applications must be filed
with the local tax authorities.
f) Economy Stabilisation Fund (WSF)
In addition to liquidity support and KfW programmes, the
Economy Stabilisation Fund (German: Wirtschaftsstabi-
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lisierungsfonds – WSF) allows for state liquidity guarantees
and measures to strengthen equity.
g) Other State Aid Programmes
In addition to the most important state aid instruments listed
above, the Federal Republic of Germany and the federal
states (Bundesländer) offer a number of other forms of assistance, such as export credit guarantees, facilitation of
procurement to contain the corona virus, measures to support companies in the energy industry and support for the
establishment of home offices. In Bavaria, the LfA
Förderbank Bayern also offers liquidity support through
loans and risk assumption.
Practical Tip:
Please let us know if you are interested in further details concerning the above state aid programmes. We
will be happy to help.

4. New Laws in the course of the COVID-19
Pandemic
a) Suspension of the Obligation to file for Insolvency
Since 1 March 2020, the obligation to file for insolvency has
been suspended if the insolvency is due to the consequences of the spread of corona virus and there is a prospect of eliminating the existing insolvency. Both of these
conditions are presumed to exist if the debtor was not yet
insolvent on December 31, 2019.
b) Company, Cooperative, Association and Foundation Law; Residential Property Law
In the case of public limited companies, partnerships
limited by shares, European Companies and insurance
associations, the Management Board of the company may
decide that a virtual general meeting is to be held without
the physical presence of the shareholders or their proxies,
even without authorisation by the articles of association or
the bylaws. This must include video and audio transmission
of the entire meeting, the exercising of shareholders' voting
rights via electronic communication, the possibility for
shareholders to ask questions and the possibility for shareholders to exercise their right to object.
In the case of private limited companies (GmbH) it is now
possible for resolutions of the shareholders to be passed in
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text form or by written submission of the votes even without
the consent of all shareholders to this procedure.
In cooperatives resolutions of the members can now be
passed in writing or electronically, even if this is not expressly permitted in the articles of association.
In associations and foundations, the board of directors
can also enable members of the association to participate
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in the general meeting without being present at the place of
the meeting and to exercise membership rights by means
of electronic communication or to cast their votes in writing
before the general meeting is held. The resolution is then
also valid without a physical meeting if all members have
participated, at least half of the members have cast their
votes in text form and the resolution has been passed with
the required majority.

Contact Persons:
If you have questions or would like to have further information on one of the topics please contact
Dr. Oliver Stöckel
E-Mail: ostoeckel@boetticher.com
Phone: +49 / 89 / 22 33 11
or your usual contact person at VON BOETTICHER.

This UPDATE is just a selection of recent court decisions and developments concerning the discussed topics. It serves general information purposes
only and can under no circumstances replace specific consulting in individual cases. If you have questions relating to the legal issues discussed in this
UPDATE – or relating to any other fields of law – please contact your contact person at VON BOETTICHER or please refer to the person named as
“contact person“ above.
If you do not wish to receive further information by VON BOETTICHER on recent legal developments, please send an e-mail to your contact person or to
the “contact person“ named above.
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